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THE TREATY PROVIDING FOR AMERICAN ASSISTANCE 

TO FRANCE IN CASE OF UNPROVOKED AGGRESSION 

BY GERMANY AGAINST THE LATTER 

Second only to the proposed Covenant of the League of Nations 
in its claims upon the interest and attention of the American people 
and the Senate of the United States, and of far more importance and 
interest to them than the terms of the proposed treaty with Germany, 
outside of the section of that treaty which contains the Covenant of 
the League of Nations, is the proposed treaty with France. This 
document was submitted to the Senate by President Wilson on July 
29th, with a view to securing the consent of the Senate to its rati- 
fication. 

In addition to the analysis which needs to be made first of all of 
the terms of the treaty themselves, the proposed agreement suggests 
several reflections along different lines of thought, especially in regard 
to its relation to the proposed League of Nations and its relation to 
American constitutional law and diplomatic policy. 

A reading of the text suggests that the pact was drawn with great 
care. The American plenipotentiaries were, evidently, extremely 
cautious, and insisted upon reducing the obligations assumed by the 
United States, by virtue of this treaty, to the very lowest points con- 
sistent with the accomplishment of the objects in view. In the third 
paragraph of the preamble it is a fear, more or less mutual, on the 
part of the contracting Powers, that the protective measures taken 
with respect to the left bank of the Rhine are incapable of assuring 
immediately to France and America adequate security and protection, 
which is given as the basis of the agreement. It is noteworthy that 
in the proposed British agreement it is said that "there is a danger" 
that the eventuality feared by the American and French negotiators 
may come to pass. In the final paragraph of Article I a double con- 
juncture of circumstances is required to bring the agreement into 
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operation : first, the failure, earlier apprehended or feared as possible, 
of the demilitarization provisions of the Versailles Treaty to give 
France appropriate security and protection, and, in addition, an un- 
provoked act of aggression on the part of Germany. By Article II 
the effectiveness of the treaty is made to depend upon the prior ratifi- 
cation of a similar treaty between Great Britain and the French Re- 
public, and by Article III it is made dependent upon a certain specific 
sort of approval by the Council of the League of Nations. Ratification 
by the French Chambers, otherwise unnecessary, is required by Article 
IV. Finally, it is provided in Article III that the treaty shall be void 
upon and after a decision by the Council of the League that "the 
league itself affords sufficient protection." The result is a treaty as 
innocuous as possible within the limits of its inherent nature and 
effects. 

The terms of the treaty do more than reveal the caution of some, 
at least, of the negotiators. They suggest certain questions upon other 
points. The accuracy of the first two considerations contained in the 
first paragraph of the preamble and the eliptical character of the ref- 
erence, in the same paragraph, to the German aggression of 1914 might 
be called in question without seriously affecting the body of the agree- 
ment based upon them. 

The apparent attempt, in the third paragraph, to represent the 
menace of aggression, and the protective stipulations of the Versailles 
Treaty regarding the Rhine areas, as bearing mutually upon France 
and America seems somewhat far-fetched, especially by comparison 
with the candid admission of the true state of affairs in the end of 
Article I. 

There has been some comment upon the difference between the 
words expressing the obligation of America to go to the aid of France 
in the circumstances anticipated by the treaties and the analogous 
words in the British treaty, inasmuch as it is said that the United 
States "will be bound (seront tenues) " to come to the aid of France 
in such case, while Great Britain "consents {consent) " to do likewise. 
It is true that the former phrase emphasizes the idea of an unescap- 
able obligation while the latter presents the idea of free and willing 
agreement. On the other hand, the phrase of the American treaty 
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might be looked upon as less likely to involve further negotiation and 
questioning, as being automatically operative, while the British term 
seemed further removed from actual effective operations. 

The most pertinent questions which can be asked in respect to the 
proposed treaty are probably those regarding its relation to the pro- 
posed League of Nations. It is, by virtue of the first sentence of 
Article III, absolutely dependent for its effective existence upon the 
adoption of the proposed League Covenant, virtually as it stands in 
the Versailles Treaty or, at least, with the proposed Council organiza- 
tion still untouched. Otherwise the requisite approval could not be 
given. 

Having been so approved, the treaty is intended to operate in 
partial and temporary execution of the principles of the proposed 
Covenant regarding protection against aggression. There is more sig- 
nificance properly attaching to the unconscious implications of the 
closing words of Article III in definition of the purpose of the treaty 
than to the lengthy explications of the preamble. In this character 
there are two elements deserving separate attention. 

The temporary character of the pact is emphasized by the provision 
of Article III for its obsolescence upon the achievement of a certain 
set of circumstances in addition to the recurrent phrase "at first" in 
the paragraph of the preamble. The President told the Senate on 
July 10th that its "object is the temporary protection of France." 
On July 29th the President said that it was intended as a " temporary 
supplement" to the Treaty of Versailles for "the years immediately 
ahead, ' ' and he referred to the provision that the treaty should remain 
in force "only until, upon the application of one of the parties to it, 
the Council of the League . . . shall agree that the provisions of the 
Covenant of the League afford her sufficient protection." It is fairly 
certain that the President expects this arrangement ad interim to be 
of comparatively short duration, and the French and British views 
of the matter tend to confirm this. The Temps has described the func- 
tion of the proposed treaty as follows : " Tant que la Societe des nations 
n'assurera pas par elle-meme 'une protection suffisante' toute velleite 
d'aggression allemande seratenue en echec ..." This seems to agree 
with the interpretation of the President. This is worthy of all the 
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more attention because the British Prime Minister said, in the House 
of Commons, on July 21st, that the French treaty was ' ' provisional in 
its character. On the face of it, it is a guarantee that lasts until 
France feels that the League of Nations is sufficiently established that 
she can depend on its workings;" he referred to the Versailles Treaty 
as the "more permanent" document. 

There is one phase of this matter which is somewhat complicated 
and deserves to be closely examined. By Article III this treaty can- 
not come into operation until the Council has been established under 
the League ; for otherwise the necessary approval could not be given. 
By Article III, likewise, the treaty is to lapse as soon as the League is 
decided to be firmly established (unless, indeed, it is to be assumed 
that even though fully established, the League is incapable of ade- 
quately protecting France because of inherent defects, an assumption 
impossible to make in view of the utterances just quoted) . Hence the 
period of its vigor is closely circumscribed. It seems that, by insisting 
upon restrictions upon the date of its coming into effect and upon the 
length of its life, the treaty has been reduced to a minimum period of 
operation. 

In the next place, the extent of the obligation under this treaty is, 
in some sort, less than the extent of the obligation under the proposed 
League Covenant. Throughout the clauses of Articles 12, 13, 15, and, 
especially, Article 16 of the proposed Covenant the pledge of the 
members of the League runs to the prevention of any aggression made 
previous to the requisite delay and discussion by the League, irrespec- 
tive both of which nation possesses the advantage in the merits of 
the case on its substantive side and of the motives of aggression. In 
this treaty, however, only unprovoked aggression is provided against. 
It is also true that Article 10 of the proposed Covenant guarantees 
against all aggression (unprovoked or not), but what is here guaran- 
teed is territorial integrity and political independence alone, and hence 
the scope of Article 10 is, in the end, less than that of the French 
treaty. Indeed, given the limited object of the guarantee in Article 
10, it is hard to see either how this article could be invoked to interfere 
with an attack declared to be directed solely at objects short of con- 
quest or why the article should have received so much more critical 
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attention than the first clause of Article 16. Article 10 is the embodi- 
ment of a more limited obligation than Article 16 or Article I of the 
French treaty. 

While it is a temporary agreement in partial execution of the prin- 
ciples of the proposed League, the French treaty is not a "substitute" 
for the League except in point of time and it is a "supplement" to 
the League only in the sense that it supplies action which is properly 
the function of the League until the latter can come upon the scene 
in its own name. Once fully set up, the League is complete by itself 
without this treaty, and this treaty is not intended to stand perma- 
nently as an addition to the League, as has been seen. It is a simple 
technicological fact that it takes time to set up political machinery 
and set it in operation. The sort of protection of which France feels 
a need cannot be provided short of some mechanism either to place 
military assistance in northeastern France in very quick time, in case 
of a sudden attack from Germany, or to effect general and permanent 
disarmament. It will take time to achieve either of these under the 
proposed Covenant. In one case, as the President pointed out to the 
Senate on July 29th, the action of the League depends upon (a) 
action of the Council advising military assistance, and (b) action of 
the members in acceptance of that advice. Such assistance is very far 
removed until, at the very least, the Council is organized and set in 
steady operation. As for disarmament under Article 8 of the Cove- 
nant, that will be likely to require several years of investigations, 
reports, consultations, recommendations, revisions and legislative 
action before dependable results are obtained. This unpolitical and 
mechanical situation lies at the bottom of the French treaty. 

The word "immediately" in the last paragraph of Article I might 
be taken to refer to action by the United States in a quicker fashion 
than that provided by the mechanism of the League, conceived as 
coexisting along with this treaty. This can, however, only be true of 
such period as intervenes between the formal establishment of the 
League and that point in time when it may be found by the Council 
to furnish "sufficient protection," in the words of Article III — a point 
which must, by bare logic, be assumed to be neither purely hypothetical 
nor indefinitely remote. The word might better be taken as purely 
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formal or, possibly, to refer to action undeterred by such delay as 
would be necessarily involved in setting up the League machinery. It 
certainly cannot be used to indicate an intention to dispense with the 
action of Congress as required by the Constitution, preceded by debate 
if necessary. Although M. Bourgeois complained on February 14th, 
in the plenary session of the Conference, that, under the proposed 
Covenant, ' ' each nation will have to wait in order to act until a certain 
procedure is gone through and until for each nation a vote has been 
taken by its parliament, ' ' and that hence a more automatic device must 
be provided for the defense of France, it is certain that the delay 
referred to is involved, however desirable or undesirable it may be. 
President Wilson, in his letter to the Senate on July 29th, indicated 
that the proposed treaty aimed at action "without waiting for the ad- 
vice of the Council of the League of Nations, ' ' but he did not pretend 
that the constitutional action of Congress was rendered superfluous. 

If this line of reasoning is pushed to a logical conclusion it may 
appear that, as the approval of the Council is needed, under Article 
III, to give effect to the treaty, and as action by the Council is the 
only action necessary to give France the aid of the League, in addition 
to the action of the national parliaments which cannot be dispensed 
with in either case, there is no saving of time under the treaty 
and that it is intended to be a substitute or supplement for the 
League in quality rather than in point of time. Such appearance 
depends too much on bare logic and ignores political commonplaces. 
The Council could approve the treaty under Article III very quickly — 
if its members wished to do so — but the Council will have to have 
been a going machine for some time before France will feel confident 
of its ability to meet the emergency of sudden attack which she fears. 
The presence of both these elements of uncertainty, time and quality, 
in the principle at the basis of the French treaty, may be indicated by 
Mr. Lloyd-George's statement that the "experimental" character of 
the League made such a treaty necessary. 

Bearing these relations to the principles and general existence of 
the proposed League, the treaty has more special relations to the 
Council as this organ is contemplated in Articles 2 and 4 of the Cove- 
nant. The Council "must (devra)" approve the treaty (sc, to give 
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it validity), deciding by a majority vote if necessary. The Council 
is to be called upon to decide, also by a majority vote, if necessary, 
upon the existence of a state of facts which would cause the treaty to 
lapse of its own terms. 

It would appear that the framers of the treaty reckoned without 
their host in the clauses referring to a majority vote. Article 5 of the 
Covenant provides that, "Except where otherwise expressly provided 
in this Covenant or by the terms of the present treaty, decisions at any 
meeting of the Assembly or of the Council shall require the agreement 
of all the members of the League represented at the meeting. ' ' Under 
Article 26 of the Covenant it is impossible for the signatories of the 
French treaty to amend the Covenant by virtue of this treaty, and the 
conflict seems to be clean and clear. It is true that the President told 
the Senate on July 29th that the French treaty was intended to be 
"in effect a part of" the Treaty of Versailles, but in form it was not 
a part of the treaty with Germany and can hardly be brought under 
the requirements of the Covenant by that reason. 

If the voidance of the French treaty, under the second part of 
Article III, were the only action in question it might be contended by 
the three Powers parties to the treaty that the rule of unanimity in 
Article 5 of the Covenant was intended as a maximum rule necessary 
in all cases where the interested party needed to be protected against 
being overruled contrary to his own consent and that, inasmuch as 
they, the parties interested, had consented to a decision by a majority 
vote in this case, the rule of unanimity did not require to be insisted 
upon. Even this laborious plea, however, could not avail to defend 
the attempt to dispense with the majority rule in the first part of 
Article III of the French treaty, for in the recognition of the treaty 
by the Council the non-treaty Powers are precisely those parties in 
interest most logically destined for protection by the unanimity rule, 
and they may be expected to insist upon this fact. 

What might happen can be conjectured from the language of Ar- 
ticle III of the treaty. The party most desirous of seeing the treaty 
valid may be expected to bring the text to the attention of the Council 
at its first meeting and ask for its recognition as an engagement con- 
sistent with the Covenant, in the sense of Article 20 of the Covenant. 
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It would then lie open to any other member of the League to point 
out the inconsistency above referred to between Article III of the 
treaty and Article 5 of the Covenant. In that case the treaty would 
have to be revised to meet the requirements of Article 5 or it would 
have to be abandoned as inconsistent with the Covenant. Inasmuch 
as the inconsistency would, upon .this point, be one of procedure and 
not of substance, the former expedient might be expected to be 
adopted. 

To carry the speculation still further, it appears that the revision 
of Article III of the treaty to include the principle of unanimity 
would have curious results. Once such a step is taken, one Power in 
the Council — Great Britain, the United States, France, Italy, Japan, 
Belgium, Brazil, Spain, or Greece — could prevent the treaty from 
being accepted by the League ; and one Power could later prevent it 
from lapsing, when the Power least anxious for its perpetuation moved 
for its voidance, under the second part of Article III. This means 
that, besides the Powers providing Prance with their guarantee of 
protection, who may be expected to maintain their attitude as of the 
time of signature and vote for its recognition, any Power in the Coun- 
cil discontented at being left out of the Anglo-Franco-American 
arrangement could block its recognition at the start and that, later, 
the beneficiary, France, would have to consent to see the treaty lapse 
before the second part of Article III could operate. It is interesting 
to note that Mr. Lloyd George said, in the House of Commons, on 
July 21st, that the guarantee "lasts until France feels that the 
League of Nations is sufficiently established that she can rely on its 
working. ' ' 

The discussion has heretofore been confined to the legal and logical 
aspects of the problem. In such a situation, however, the legalities 
are often less decisive than the political forces operating in the same 
field, and hence it is necessary to register the consciousness that the 
aggregate political power and influence of the three chief allied and 
associated Powers may be expected to operate as effectively as possible 
within the limits of the law ; whatever can possibly be done in accom- 
plishing the desired object will be done, despite the presence of the six 
other members of the Council. 
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Furthermore, it is impossible here to deal with the suggestion that 
the proposed treaty conflicts with the spirit of the Covenant. Unless 
a plunge is to be made into the whole sea of political and ethical con- 
troversy which is raging in our day about these barely nascent islands 
of international organization, it must be insisted that the approval 
of the Council under Article 20 of the Covenant and Article III of the 
treaty — revised to agree with Article 5 of the Covenant — would be 
sufficient to quiet all dispute upon this question. 

Finally, as Mr. Lloyd George tried to make clear on July 3d and 
again on July 21st, the treaty is a part of that movement to put mili- 
tary sanction behind international treaties and international law from 
which the League itself took its rise. It is an embodiment in minia- 
ture of that demand for an organization to enforce law and peace 
in the world of which the League is the full expression; it is the 
League in embryo. 

To Americans, however, the relations between the proposed treaty 
and the domestic, political and legal structure are of more piquant 
interest. As a result of the geographic and economic situation of the 
nation and of the foreign policies resulting from that isolated situa- 
tion, there is an instinctive negative reaction in the mind of the Amer- 
ican citizen when the idea of political and legal connections with the 
Old World is presented. When that possible connection happens to 
be described as an "alliance" the reaction is extremely powerful. 
From opposition to permanent and entangling alliances under the 
advice of Washington and Jefferson, respectively, in 1797 and 1801, 
we have come instinctively to oppose all alliances whether permanent 
or temporary, whether "entangling" or not. 

For this reason, coupled with the current widespread affection and 
good-will toward France, there has been significantly little debate on 
the proposed treaty; the two mental currents neutralize one another 
and result in embarrassed and troubled silence. Those who once would 
have been called " pro- Ally, " and especially those of strong French 
sympathies, are inclined in its favor, while, in the more detached and 
prosaic American, the old love still exerts a powerful influence. 

Much care must be used in describing the arrangement. It does 
not create an "alliance," with undefined or general obligations, but 
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establishes a specific and definite obligation. The President is reported 
to have insisted, speaking to correspondents at the Capitol on July 
10th, on the inaccuracy of such a term to describe the arrangement in 
question. 

If it be insisted that such an arrangement is properly to be de- 
scribed as an " alliance, ' ' it would still be true that it is a temporary 
alliance strictly, thus meeting Washington's demand, and, more im- 
portant still, it is not an "entangling" alliance, inasmuch as that term 
refers to alliances which are capable of involving their members in 
unforeseen results because of the indefinite and general character of 
the obligations assumed. 

For the obligation here assumed is as definite as the terms available 
can make it. It proves nothing to insist that "unprovoked aggres- 
sion ' ' is incapable of clear and general definition, for this phenomenon 
is characteristic of many phrases in use in national as well as inter- 
national law and politics, such as "reasonable restraint," "fair 
return, ' ' and ' ' due process of law, ' ' and until more precision is given 
to the rules of political and legal science such terms must be used. 
Under such circumstances the parties in interest (here Congress, as 
the war-making power) must, in the absence of a competent court, be 
left free to interpret their obligations as they see fit, as was pointed 
out by the President on July 10th, in conversation at the Capitol, 
regaining in this freedom what is lost in committing the national 
responsibility to relatively ill-defined obligations. That action to 
exercise such freedom may, in the situation when it develops, lead to 
sharp dispute over the extent of the obligations assumed is due to the 
fact that the technique of international political and legal relations 
is so incomplete, as already mentioned; but if this fact were used to 
prevent international political and legal actions from being taken at 
all, the result would be simply to perpetuate the very obstacle in 
question and to lapse into a fatuous frustration of no promise what- 
ever. 

It is, however, essential to exclude an interpretation put upon the 
treaty by Mr. Lloyd George in the House of Commons on July 3d, 
when he said that the treaty did not engage Britain to assist France 
in war with Germany in all cases, but only "if there is wanton prov- 
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oeation on the part of Germany." Clearly this is sheer carelessness 
of statement. Certainly France cannot, under this treaty, claim Brit- 
ish and American aid for war upon Germany upon any provocation. 
Such a result is very far removed from being able to call for aid in 
resisting unprovoked attack ; France, it would seem, could not, under 
the proposed treaty, even hope for Anglo-American aid to resist an 
attack if she had herself provoked it. 

The term "aggression" as used in the treaty must refer to some 
overt act and is hardly short of the term attack, in the sense of military 
action. Mr. Lloyd George spoke of "wanton and unprovoked attack" 
in the House of Commons on July 3d, in discussing the treaty; on 
July 21st he referred to the French desire to have aid "if Germany 
repeated the attacks of 1870 and 1914. ' ' President Wilson, on July 
29th, was more liberal in his interpretation of the intent of the treaty, 
speaking of a "movement of aggression" by Germany as the casus 
fc&deris. This is a more liberal rendering of the French "acte d' ag- 
gression" than would seem to be necessary, and broader than the 
normal content of the phrase in French parlance. 

The President has expressed his views in regard to a matter some- 
what akin to the French treaty in previous utterances. On September 
27th, 1918, the President declared in New York City: "Third, there 
can be no leagues or alliances or special covenants and understandings 
within the general and common family of the League of Nations;" 
and at Manchester, on December 30th, he said: "If the future had 
nothing for us but a new attempt to keep the world at a right poise 
by a balance of power, the United States would take no interest, be- 
cause she will join no combination of power which is not a combina- 
tion of all of us." As a result of these utterances it might be sug- 
gested that the French treaty marks the reversal of an earlier program. 
However this may be — and whether reconsideration of the conditions 
have actually made necessary such a revision of the earlier program is 
of less moment than what has actually taken place — the utterances 
quoted do serve to indicate the nature which its chief participant 
must conceive it to bear and the fashion in which, for a year and a 
half, or more, in the future, he will seek to execute it. In such a view, 
the agreement is not an embodiment of the idea of the balance of 
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power, but a temporary embodiment of that general organization of 
international power against the single potential aggressor which is 
attempted in the proposed League. It is not a partial combination 
of Powers so much as the temporary representation of the general 
combination to be set up as soon as technically possible. It is not an 
alliance, league, covenant, or understanding within the League, but 
an agreement preceding the League in time and, so far as the pur- 
poses demand it, of like scope and nature. 

In the view of the law of the land, however, such benevolent pur- 
poses are less decisive, and the Constitution exacts appropriate results, 
not good intentions. It is necessary to compare the provisions of the 
document with the requirements of the Constitution to see whether 
there is any conflict between the latter and what its framers have 
attempted to write, into the former. The possible difficulty arises in 
connection with Articles II and III of the proposed treaty. Here the 
validity of the whole treaty is made contingent upon certain actions 
on the part of Great Britain and the Council of the League of Nations. 
It is not necessary here to review again the entire consistency of a 
treaty pledge to go to war, such as is contained in Article I, with the 
war-making power of Congress under the Constitution ; reference may, 
perhaps, be made to the territorial guarantee contained in the provi- 
sions of Article XXXV of the treaty with Colombia (New Granada) 
in 1846, and to Article I of the treaty of 1903 with Panama. The 
former declares, inter alia, that "the United States also guarantee, in 
the same manner, the rights of sovereignty and property which New 
Granada has and possesses over the said territory;" and the latter 
declares that "the United States guarantees and will maintain the 
independence of the Republic of Panama." When the President of 
Panama, on August 9th, expressed fears that the Senate was of a mind 
to go back upon this guarantee as unconstitutional, the Senators upon 
whose utterances the fears were supposed to be based promptly denied 
any intent to question the constitutionality of the Panama treaty. 

But it is necessary to determine whether the operation of a treaty 
can be made dependent upon action by a foreign state or an interna- 
tional body, as is done in Articles II and III. Treaties, the treaties 
made by the United States included, are nearly always dependent for 
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their effects on certain contingencies contained in the fulfilment of 
their terms, as, the payment of money, certain reciprocal actions on the 
part of the other contracting party, and so on. These contingencies 
reside in the terms as agreed to by the treaty-making power, and do 
not relate to the formal validity of the treaty. So, it would seem, the 
action of third parties may be written into the treaty as a condition 
necessary to call forth certain action on the part of the United States. 
So long as the provisions of the Constitution and the rules of interna- 
tional law are otherwise left intact, as they well can be, in such cases, 
there seems to be no obstacle to this step, as contained in Article II 
of the present treaty. 

To agree that the treaty shall lapse upon the accomplishment of a 
certain set of facts, to be determined by an international body, seems 
to go further in the development of the treaty-making power. This 
is due to the fact that the provisions of the Constitution creating the 
treaty-making power are very brief, in view of the tremendous im- 
portance now, one hundred and thirty years after they were drawn, of 
international relations ; and, secondly, to the inadequacy of our science 
upon the relations between national and international law and polit- 
ical organization. If the President should try, with Senatorial assis- 
tance, to delegate the power to negotiate treaties in the name of 
America to an international council, the action would certainly be 
unconstitutional; and if this treaty is ratified it will still be open to 
the Senate to renew the treaty if it lapses. It does not appear, how- 
ever, that any Constitutional rule or power is injured by action on the 
part of the treaty-making power in defining the date of termination of 
this treaty in terms of the sort used in the last part of Article III 
instead of in terms of the calendar. 

Still more troublesome, at first sight, if the treaty is to stand criti- 
cism, is the provision in the first part of Article III, requiring the 
recognition of the Council of the League for the validity of the treaty. 
This feeling of doubt regarding the introduction of such a require- 
ment is due chiefly to the causes just reviewed in another connection. 
It is due also to a failure to notice the elementary fact that the treaty- 
making power is continually inserting into its agreements stipulations 
requiring ratification of those agreements and the exchange or deposit 
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of ratifications, requirements which originate in common international 
law, apart from the Constitution entirely, and which do go to the 
formal legal validity of the treaty as an act of the treaty-power. The 
treaty-power is given authority by the Constitution to make treaties 
with other nations according to the manner approved among nations. 
The requirements in the first part of Article II of the French treaty, 
like the requirements in Article 18 of the proposed Covenant, are on 
a par with the insertion of requirements for ratification in every 
treaty negotiated by the United States in the last fifty years. It is 
still more comparable with the provision of Article XIV of the Congo 
treaty, ratified with the consent of the Senate in 1892, where the 
operation of the treaty was made to depend absolutely upon the 
entering into force of a joint declaration signed by the Powers in 
Berlin in 1890, relating to the same subjects: "It is well understood 
that if the declaration on the subject of the import duties, signed July 
2, 1890, by the signatory Powers of the Act of Berlin, should not 
enter into force, in that case, the present treaty would be absolutely 
null and without effect. ' ' The French treaty is not unconstitutional. 

When these considerations have been completed it may be allow- 
able to dwell briefly upon the diplomatic side of the affair. It is sup- 
posed that the treaty was a concession made to the fear, on the part 
of the French, of a repetition of the unprovoked attack launched 
against France by Germany in 1914. It was, in some measure, a sub- 
stitute for the general staff and the commission to enforce or supervise 
the measures for disarmament to be taken under Article 8 of the 
Covenant, which had been urged by France but which the other Pow- 
ers did not feel free to accept as part of the League system. 

On the surface it may seem strange that the most powerful mili- 
tary nation on the continent should feel it necessary to demand such 
measures of protection against the only great Power on the continent 
which has been forced to disarm. As the Temps said, this arrange- 
ment provides "the most powerful coalition that the world has ever 
seen" in order to check the ravages of what now passes for "Ger- 
many." Mr. Lloyd George declared on July 3d, that he did not 
anticipate any attack from Germany, because he believed Germany had 
had enough. It might even appear that the object of the French 
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Government was not so much to protect France against an attack 
which was really feared as possible, but that the Government, knowing 
the helplessness of Germany in fact, although not allowing this state 
of the facts to be known widely in the country, was actually aiming 
at some more pretentious objective. If this were to appear from the 
facts in the case it would be beside the point to say that, once signed, 
this treaty might be counted upon to operate automatically to inhibit 
in its origin the very aggression which it is designed to defeat and that, 
therefore, the fear of having to go to war under the treaty would be 
unnecessary. The question in such circumstances would resolve itself 
into that of the desirability of the results really aimed at. If, for 
example, it is the purpose of the Quai d'Orsay to contrive a conti- 
nental hegemony for France by grouping America and Britain with 
France in the League as a triumvirate to rule the continent and the 
seas, and, on America 's part, to clothe this system in seemly guise, the 
desirability of the treaty is related differently to the prospects of its 
success. If the treaty is to be used to prevent German action in sup- 
pression of rebellion in the Rhineland similar to the recent rebellion 
and attempted secession in Mainz, the question may again be different. 
Moreover, if France fears attack from Germany now, with Germany 
disarmed and France armed, how can she be expected to feel when, 
under Article 8 of the Covenant, Britain and France have disarmed? 
And how can this treaty be a compensation for the rejection of a pro- 
posal to make this disarmament more certain and drastic? Is there 
not something inconsistent here? 

As a matter of fact, while all these possibilities deserve to be borne 
in mind and recorded for consideration, and even though they were 
true representations of the French policy, the determining factors are 
more substantial and more deep-seated. Though the need for French 
fear of a repeated German attack seem slight from this distance, the 
state of feeling in France — even in Government circles — is determined 
more by the facts of 1870-1914 than by the facts of 1918-1919. The 
relative numbers of the populations of the two nations are permanent 
factors which will count when the present German collapse is a thing 
of the past. It is conceivable that the delay in getting the League into 
effective operation may be very serious. From the urgency with which 
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M. Bourgeois pressed the French demand for a general staff under the 
League to provide immediate and automatic defense in case of a 
German attack, there can be no doubt of the reality of the fear of such 
an attack on the part of the French. That this is or may be due to 
the relative positions of France and Germany, in view of the Treaty 
of Versailles, in the matter of territorial acquisitions, indemnities and 
colonial holdings, is irrelevant to the fact that France does fear an 
attack. She can hardly be exposed to such an attack with good-will 
unless we deny the justice of the terms of the treaty of Versailles. 

Finally, even if the facts were as stated, the temporary character 
of the arrangement and the liberty of the United States, especially 
with the pressure of war removed, to defeat any attempt to use her aid 
and her specific guarantee as a basis for general political prestige for 
France may be counted on to maintain things at their proper attitude. 
All such speculation gets so far away from the established facts and 
dependable bases of legal and even political thought that it is hardly 
useful except as to stimulate inquiry and reflection. 

There is another aspect of the case which may be examined for a 
moment. Does this treaty indicate the belief on the part of France 
that the Peace of Versailles is, having regard to its terms alone, defec- 
tive? Doubtless there are among the military and political leaders 
of France men who believe that, in failing to install France upon the 
left bank of the Ehine, the Congress of Paris made a serious mistake. 
On the other hand, it is probably patent to most French statesmen of 
the more reflective sort that in this day and generation any physical 
guarantees which it is possible to devise are likely to be ineffective in 
the end, that the ideal of absolute security along these lines is not to 
be attained, and that, inasmuch as security must mean, in this day of 
political flex and flow, a position fortified by political arrangements 
rather, such a guarantee as the one under discussion is the only sort 
of permanent value. Unless the provisions of the Treaty of Versailles 
were such that, suiting all parties to the treaty in equal fashion, it 
could be counted upon to stand upon its own merits — a condition of 
things which is not, apparently, the case, however much such a con- 
dition may represent the standard assumption of international law — 
some guarantee from without is necessary. Hence the League of Na- 
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tions ; and hence this Anglo-Franco- American arrangement. Both are 
made necessary by what are probably permanent features of the 
international organization and practice of the world. 

The fact that the traditional American attitude upon alliances 
arose from a French treaty serves to suggest a comparison between 
the French treaty of 1778 and the present proposed treaty. Articles 
I, II, XI, and XII, the more significant parts of the treaty of 1778, 
read as follows: 

I. If war should break out between France and Great Britain 
during the continuance of the present war between the United States 
and England, His Majesty and the said United States shall make it 
a common cause and aid each other mutually with their good offices, 
their counsels and their forces, according to the exigence of conjunc- 
tures, as becomes good and faithful allies. 

II. The essential and direct end of the present defensive alliance 
is to maintain effectually the liberty, sovereignty, and independence 
absolute and unlimited, of the said United States, as well in matters 
of government as of commerce. 

XI. The two parties guarantee mutually from the present time 
and forever against all other Powers, to wit: The United States to 
His Most Christian Majesty, the present possessions of the Crown of 
France in America, as well as those which it may acquire by the 
future treaty of pea'ce : And His Most Christian Majesty guarantees 
on his part to the United States their liberty, sovereignty and inde- 
pendence, absolute and unlimited, as well in matters of government 
as commerce, and also their possessions, and the additions or conquests 
that their confederation may obtain during the war, from any of the 
dominions now or heretofore possessed by Great Britain and North 
America, conformable to the 5th and 6th articles above written, the 
whole as their possession shall be fixed and assured to the said States, 
at the moment of the cessation of their present war with England. 

XII. In order to fix more precisely the sense and application of 
the preceding article, the contracting parties declare, that in case of 
a rupture between France and England the reciprocal guarantee de- 
clared in the said article shall have its full force and effect the moment 
such war shall break out ; and if such rupture shall not take place, the 
mutual obligations of the said guarantee shall not commence until the 
moment of the cessation of the present war between the United States 
and England shall have ascertained their possessions. 

The treaty of 1778 thus was more general in its objects; it guar- 
anteed certain French territorial possessions, pledged American aid 
in any war between France and Great Britain, and recognized pos- 
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sible French conquests in the West Indies. It was more general by 
the terms used; the arrangement was called explicitly a "defensive 
alliance ' ' and the pledges are described technically as ' ' guarantees. ' ' 
By side of the treaty of 1778 the present proposed treaty is very 
limited and circumspect. 

The later history of the treaty of 1778 was not smooth. When 
France, now Revolutionary France, felt herself compelled to make 
war upon Great Britain in 1793, the American aid referred to in the 
treaty of 1778 was not forthcoming. The French do not seem to have 
formally demanded the aid which might have been expected under 
the treaty, and, espousing more or less completely the Hamiltonian 
view that the treaty, made with Louis XVI, could not run in favor 
of the Republic and that the necessity of American safety demanded 
neutrality on our part, Washington issued the historic proclamation 
of 1793, forerunner of his injunction of 1797 to the American people 
to avoid all "permanent alliances." Thus Revolutionary France was 
left to struggle against the "impious band of tyrants" alone. 

Such a situation can with difficulty be foreseen in connection with 
the present treaty. To duplicate the very dangerous situation of 
1793 we should have to imagine a Socialist Revolution in France, and, 
perhaps, a change of party in America, followed by an attack from 
conservative Germany to prevent the spread of the Bolshevist revo- 
lution eastward over the Rhine. In such a case the situation would 
be instructive for the student of historical parallels. 

In point of fact, things much more prosaic are likely to happen, 
and the legalities of the case, the formalities of the League, the Coun- 
cil, the Covenant and their relations to the proposed treaty, together 
with the relations of the treaty to American legal and political 
structure and practice are the matters deserving most study. In this 
connection it does not appear that the treaty is open to definitive ob- 
jections, although its provisions do need revision in two places and 
although its more or less conjectural potentialities are felt to be of 
serious import for both America and the League. 

Pitman B. Potter. 



